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Property allocation has been a problem since the ancient world.
A deaf painter owns a flute and blind musician owns a paintbrush.
Does either really own anything in this case? Shouldn't we just
force the deaf painter to give her flute to the blind musician, and
the blind musician to give his paintbrush to the deaf painter? That
tension is unavoidable if you're going to have a property system.
"Exactly! Let's avoid those tensions and just do away with
property!"
Ideally, yes, but historically such regimes have been difficult to
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manage.

| don't mean to sound dismissive - public ownership IS a noble
response to this problem and is worth examining. In The Republic,
Socrates suggests that his ideal society would be propertyless
among the guardians and philosopher-kings. Without private
property there can't be any nefarious self-interest.

But The Republic is deliberately ironic. Although theoretically ideal,
such a situation would require an impractical level of self-
abnegation. It may work (passingly) well between spouses, or
within a family, but at even a moderately sized society it becomes
impractical to decide who gets the flutes and who gets the brushes
(and for that matter, who's making that decision anyway?).

Instead, the Enlightenment proposed a sort of "hack" on human
nature. Particularly, Enlightenment thinkers suggested that society
cater to humanity's more basic needs rather than to our highest
ideals. In a sort of "carrot" and "stick" reasoning, Locke and Hobbes
argued, respectively, that societes formed to advance private
property and to restrain our more violent peers. Private property is
the necessary "carrot" for modern society to function.

“Hereby it Is manifest that, during the fime men «
live without a common power 1o keep them all Government has no other end

in awe, they are in that condition which i than the preservation of property.”
called war, and such @ war as is of every man
agalnst every man."
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As technology and legal entities develop, intellectual property
becomes a natural extension of this reasoning.

It's hard to raise a family without a home.
It's hard to develop a drug without a patent.

Both are necessary in a large society and both are imperfect (many
larger families have smaller homes).

Still, just because things are inevitably imperfect doesn't mean we
can'timprove upon them - but that's a topic for another question.
= What are all these different courts you keep talking about? -
Back to top

The US court system, especially in regards to IP, is rather dispersed.
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For example, consider a software license.

Just Copyright
Just Contract Anything and Patents
{and maybe also Confract)
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A software license violation may implicate: 1) contract issues; 2)
copyright issues; and 3) patent issues.

If there are ONLY CONTRACT issues, then a state court will hear
the case. For a California contract it would be a California State
Court. If there was an appeal it would be to the California State
Court of Appeals and from there to the California Supreme Court.

But if there is a COPYRIGHT issue, or both a COPYRIGHT AND
CONTRACT issue, then a Federal Circuit Court will hear the case.
There are 12 circuits (11 multistate and the District of Columbia)
and California is in the 9th. So the appeal chain is a Federal
California District Court, to the 9th Circuit Court of Appeals, to the
Supreme Court of the United States.

But if there is a PATENT issue, or a PATENT AND COPYRIGHT
issue, or a PATENT AND CONTRACT issue, or a PATENT AND
COPYRIGHT AND CONTRACT issue, then the Court of Appeals for
the Federal Circuit (CAFC) will hear the appeal from a Federal
District Court, rather than a circuit appeals court (yeah, | know
"CAFC" is a confusingly similar name to the federal circuit courts of
appeal, but it's a different court from the 12 appeals courts).

Each of the courts have slightly different jurisdictions and authority.
The implications for a decision in one court are not always clear for
another (especially regarding certain issues).

It is a bit nuanced and it's rare that a news bite captures the full
character or implications of a decision. There are actually even
more courts than these which are relevant (e.g., the IPR
proceedings at the Patent Board, the International Trade
Commission, etc.)

When planning an IP strategy, you should consider (among other
things):
= [f this goes sideways, what remedy do | want?
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